Dear Sir,

We write in connection with the Research Excellence Framework Consultation Document to express our concern about the role of ‘impact’ in assessing research excellence in the area of Law. We will be writing with these concerns to the Higher Education Funding Council for England.

We have seen the letter written by members of the RAE2008 Philosophy Sub-Panel on this matter, and we are in agreement with their broad concerns. The assessment of impact is likely to be as problematic to theoretical work in a more ‘applied’ area such as Law as in a more ‘pure’ area such as philosophy. The broad gist of the philosophers’ concern is that the measure of impact is not necessarily correlated with that of research quality, in that theoretical work may have impact but low quality, or low impact and high quality. We agree. The two values are simply different and not commensurable. As with the philosophers, we also believe that: legal academics’ research should be pursued for its intrinsic worth and interest; that impact is as likely to be, unpredictably, from such work as from any other; that the impact of research is not assessable in a 10 to 15 year period; and that it may indeed not be assessable at all in any directly measurable way. 
This is especially true of work on legal theory, where the aim is to produce a high level understanding of legal phenomena which can inform the field, though indirectly. One illustration of this would be Hans Kelsen’s pure theory of law, which was famously found to be of no practical value in one case to which it was applied (Madzimbamuto v Lardner-Burke), but has remained a crucial resource for the understanding of law for almost a century. Kelsen would have been marked down for impact in the REF2012.
It is true that Law is a more ‘applied’ field than Philosophy, and it may be thought that impact is more measurable here. Of course, some research will have impact, but even here, the idea is problematic. First, as already pointed out, the research that has impact may be of limited scope or poor quality. Second, impact is subject to the law of unintended consequences so that, for example, a law may be the outcome of a piece of research conducted by a legal academic, and thus be said to have impact. When it is passed, however, it may become a dead letter, or have entirely negative results. (How would the REF assess the impact of an academic whose work led to prohibition in the United States, or the ‘poll tax’ in the UK?) Another scholar may have written a piece properly criticising the research in question and predicting the negative outcome, but that work will not have ‘impact’.
More significant from the point of view of legal theory is the way that it operates within the broad legal field. There is an important balance to be maintained between more theoretical and more practical or applied approaches. Research programmes are often conducted in ways that move between the theoretical and the practical. They may have ‘pure’ and ‘applied’ moments. Frequently they work intermediately, mixing in creative ways theoretical and practical concerns. Individual scholars may similarly work at these different levels at different stages of their careers. Alternatively, some may work more at the theoretical level, some more at the applied level across their careers. Yet the field as a whole benefits from both types of work and the interaction between them. There is a crucial dynamic and balance here which is seen in every Law School in the country, and our concern is that prioritising impact will break it to the long term detriment of the field as a whole.

It is important also to note the role of theory in thinking about law in an overall and sometimes critical way. Law is a theoretical practice which lies balanced between moral claims and institutional power, and it should be a fundamental role of legal scholars generally and of legal theorists in particular to consider critically law’s moral resources, and how these are used in society. Such ‘telling truth to power’ may have an impact, but much of the time it will not. That is not a sign, however, that it is work that is not worth undertaking. On the contrary, its lack of impact may be a measure of just how valuable it is, and this is surely a view that a liberal society should endorse. Of course, the HEFCE emphasis on impact will not directly confront this kind of liberal understanding, but it will be an indirect effect of using impact as an assessment device that scholars will be discouraged from bold and critical work where impact is not assured.

Finally, it may be said by HEFCE that the assessment of impact is part of a pluralist assessment approach in which work that does not have impact in the ways it is measured is as valid as work that does. We do not accept this. If work that has impact is in effect awarded a significant premium in terms of its value, work without impact will suffer for lack of the same. When faced with making an appointment of new staff, Law departments will have an additional reason to appoint a scholar who has ‘impact’, even if his or her scholarship is of a lower quality than the scholar who cannot point to impact. To upgrade the value of one kind of work is by implication to downgrade the value of other kinds. Seeking to assess impact is irrational and will do long term damage to the balance of intellectual life in Law Schools.
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